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IN THE

United States Circuit Court of Appeals

NINTH CIRCUIT.

PHOENIX ASSURANCE COMPANY,
LIMITED, OF LONDON,
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MARYLAND GOLD MINING AND
DEVELOPMENT COMPANY,
LIMITED,
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> No. 1244.

APPELLANT'S BRIEF IN REPLY.
In appellant's opening brief we argued four claims of

error as grounds for reversal of the judgment, namely

:

(1) Violation of the "Avatchman clause'^;

(2) Violation of the "thirty day" clause;

(3) That the damages in no event could exceed

17084.65, although judgment has been en-

tered for more than |10,000.

(4) Error in admitting Boone's evidence.

The respondent's brief has little to say upon the merits

of our argument, but is mainly devoted to proving that all

our specifications of error should be disregarded because

they do not technically comply with tlie rules of tliis Court.
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Although making this preliminary objection, counsel for

respondent in oral argument did, in fact, discuss the

merits of the second, third and fourth points raised by us,

thereby inviting us to reply, and necessarily waiving the

strict application of the rules.

I.

We admit that by some oversight, counsel for appellant

failed to specially except to the Court's charge upon the

question of the "watchman" clause, and therefore our first

specification of error is unsupported, although the fact of

error is manifest.

II.

Our second claim of error, namely, the Court's charge

upon the "thirty day" clause, comes before this Court upon

appellant's exception, specially taken when the charge

was delivered (Transcript p. 97), and its assignment of

that portion of the charge as error (Transcript p. 123

from and including the last line to the last line of

page 124). This assignment has the letter (d) pre-

fixed, which conveys the impression that it is meant

to be assigned as one of the grounds of error un-

der the second specification, but an inspection shows that

it is a complete and independent assignment, having noth-

ing to do with the subject preceding it, and that the (d)

does not belong there. The only valid criticism of the

form or contents of this assignment of error is that it

quotes the substance of the charge complained of, instead

of setting it out in totidem verbis as required by Rule 24.



The portion of the charge referred to is unmistakable;

there is no claim that any one has been or could be misled

;

subdivision 4 of the rule gives this Court the option to

notice a plain error, not assigned nor specified; the cases

cited by counsel to justify a strict enforcement of the rule

(notably Lincoln v. Sun Vapor Co. 59 Fed. 756, and Ameri-

can National Bank v. National Wall Paper Co. 77 Fed. 85),

show that the Courts did in fact examine and consider the

defective specifications on their merits; and, as we have

said, counsel for respondent has actually argued the propo-

sition on its merits, both orally and in his printed brief.

For all these reasons we ask the Court to consider this

specification as if it had quoted literally from the charge

the passage referred to, namely:

"In this connection you will take into considera-

"tion the testimony of the agent of the Company,

"which was to the effect that he knew the property

"was idle and before writing the policy he communi-

"cated that fact to his company and that it there-

"upon issued the policy. If you find this is true,

"then I instruct you that the Company thereby

"waived that question and its policy would be valid

"notwithstanding the fact that the property was

"idle contrary to the terms of the policy.^'

We have fullv arsfued the correctness of this instruction

in our opening brief. None of counsel's authorities seems

to us to answer our argument. We claim that information

to the insurer that the insured property will probably be



idle for "a month or so," while a proposed sale is pending,

is in no way inconsistent with the issuance of a policy

which allows the property to remain idle for thirty days,

but requires permission of idleness for a further period

to be applied for and to be indorsed upon the policy. The

Court's instruction was plain, that issuance of such a

policy, when the insurer had been so informed, necessarily

w^aived the vacancy clause altogether, and this instruction

is manifest error. We have cited many precedents in sup-

port of our argument, and respondent's cases to the effect

that material facts communicated to an agent are pre-

sumed to be known to his principal, and that Courts will

find a waiver on slight evidence, do not touch the point of

our argument, and have been overturned by

Assurance Company vs. Building Association^ 183

U. S. 308.

III.

As to our third proposition that the verdict is excessive,

counsel for respondent makes the same objection, that

the charge upon the subject is not quoted literally in our

specification of error. On this point, however, no speci-

fication is necessary, because the judgment for |10,000.00

and interest is not supported by the pleadings.

"If, however, the case were to be considered as if

"there had been no bill of exceptions in the record,

"and the specifications of error dependent thereon

"were eliminated, the power of this Court to con-

"sider the question of the jurisdiction below would



"still be clear, since aside from that question the

"sufficiency of the declaration to sustain the judg-

"ment, upon any theory of the nature of the cause

"of action, is disputed.'*

Reliable Incubator Co. vs. Stahl, 105 Fed. 668.

"It is fundamental that a judgment cannot stand

"unless the facts of record—apart from any showing

"by bill of exceptions—aided as far as may be by

"the verdict, will support it.''

World^s Columbian Exposition Co. vs. France, 91

Fed. 69.

"It is not too late to allege as error in this Court

"a fault in the declaration which ought to have pre-

"vented the rendition of a judgment in the Court

"below."

Marshall, C. J., in Slocum v. Pomery, 6 Cranch, U.

S. 221.

See also.

United States Bank v. Smithy 11 Wheat, 172.

FiinJc V. Piper, 50 111. App. 163.

Pennsylvania Co. v. Congdon, 33 N. E. 795.

In the case at bar the verdict and judgment were for

$10,000 and interest, although no judgment for more than

$7751.82 would be supportM by the complaint. Our speci-

fication of error on this point (Transcript p. 127) is that

"the verdict and judgment are contrary to the law."

The complaint sets out in full the policy sued on, from

which it appears (p. 3) that the policy covered $1,000 on
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frame quartz mill buildings, $3,000 on boiler and engine,

and $3,000 on fixed and movable machinery—in all,

$10,000, and that any loss or damage shall be ascertained

or estimated according to the actual cash value of the

property at the time the loss or damage occurs.

"Said ascertainment or estimate shall be made by

"the assured and this Company an^

"the amount of loss or damage having been thus

"determined, the sum for which this Company is

"liable pursuant to this policy shall be payable" etc.

(p. 4).

The policy further provided:

"It is understood that in event of loss or damage

"under this policy, this Company shall not be liable

"for more than three=fourths the actual cash value

"of the property hereby insured" etc. (p. 4 )

.

After pleading the policy and the fire, the complaint, in

paragraph VI, avers that after a full and complete exami-

nation of all matters and things in and about and con-

cerning said property and its destruction and value it was

stipulated and agreed in writing by and between plaintiff

and defendant:

"That the loss and damage to the property de-

"scribed in said policy No. 5912347 was $10,335.75,

"and the same was fixed, adjusted and agreed to

"by said parties at said time and place in writing."

This stipulation so pleaded was the "ascertainment or

estimate" between the parties, which, according to the



terms of the policy above quoted, was a necessary prelimi-

nary to suit, and |10,335.75 was the "actual cash value of

the property at the time'' of loss, the total insurance upon

which was $10,000, and the insurer could not be liable un-

der the policy for more than three-fourths of that cash

value. The complaint, therefore, does not sustain the

verdict and judgment, which should be reversed. Counsel

for respondent, at the oral argument, referred to the stipu-

lation as to value mentioned in the complaint, and

shown on pages 100 and 101 of the transcript, which shows

that the total valuation of $10,335.75 was itemized as fol-

lows :

$3476.19 on frame quartz mill building,

$4889.56 on fixed and movable machinery, and

$1970.00 on boiler and engine.

Applying the three-fourths clause to these items, the

maximum verdict which could have been found by the jury

is $7084.65, and counsel for respondent argued that this

Court can correct the judgment by remitting all in excess

of that sum. But the entry of au}^ judgment at all upon

such an excessive verdict was erroneous. After the jury

had been discharged the trial Court had no power to alter

the verdict, nor to enter judgment for a sum less than the

amount found, nor to enter any judgment at all, and this

Court can have no more power to do so than the trial

Court. In contemplation of law the verdict Avas a nullity,

causing a mistrial. It is not the usual case of a verdict

within the issues but not justified by the evidence, where
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the courts sometimes grant a new trial unless the plaintiff

will remit a specified sum. Here there is no basis for a

remission. Unless the judgment agrees with the verdict

it is void ; and in this case if it does agree, it is void. Any

attempt to enter a new judgment for plaintiff, in either

Court, non obstante veredicto, would substitute the Court's

conclusions upon the evidence for those of the jury. The

case is one at law and must be tried by jury. The case

must be re-submitted to a jury, upon proper instructions,

and to that end the present judgment must be set aside.

IV .

Our fourth proposition relates to the erroneous admis-

sion of Boone's evidence of the contents of his letter to the

insurance Company, informing them that the mill would

be idle for "a month or so." In specifying this error

(Transcript p. 128) the question is quoted "State what you

wrote the Company?'' but the specification omits to quote

the answer, and in this respect does not entirely conform to

the Court's rule that "the full substance of the evidence

admitted" shall be quoted. The error complained of was

the allowance of the question, and was patent on its face.

The answer (page 64) was: "I told them this—that I

"thought it was a good property, a good mill, and that

"there was a sale pending which they had told me, and

"while the mill was not in operation then, it would be in a

"month or so, and the fact that the Company issued the

"policy satisfied me that it was all right." Upon this

answer of the witness plaintiff's entire case rests. The
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Court charged the jury, in substance (p. 94) that if they

believed this testimony the policy was valid and enforce-

able, and if they did not believe it, the policy was void.

It seems superfluous to argue that the Court's ruling

upon the question was erroneous. Section 724 of the Ke-

vised Statutes gives the only method in actions at law for

production of letters and similar documents in the antag-

onist's possession.

Foster's Federal Practice, Sees. 372, 267.

KirJcpatrick v. Pope Mfg. Co., 01 Fed. 4G.

Gregory v. R. R, Co., 10 Fed. 529.

Lowenstein v. Carey, 12 Fed. 811.

Jacques v. Collins, Fed. Cas. 7107.

In the case at bar no affidavit for the production of the

letter was filed, no notice or demand given and no order

applied for. Not even a copy was produced, nor any show-

ing of loss of the original. If such a letter had ever been

written, it had been sent to San Francisco, 2000 miles away

from the place of trial. If notice to produce had been given

under the statute, the defendant would have been entitled

to a continuance of the trial to enable it to send to San

Francisco for the purpose.

,

Geyger v. Geyger, 2 Dallas, Fed. Cas. 5375.

Macomher v. Clark, 3 Cranch 347; Fed. Cas. 8918.

Maye v. Carhery, Fed. Cas. 9339.

Without the affidavit, notice and order prescribed by R.
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S. 724, no secondary evidence of the contents of the letter

was admissible.

Va^se V. Miffliriy Fed. Cas. 16,895.

Thompson v. Leiden, 20 How. U. S., 194.

Kespondent's only reply to our argument on the point

is that the letter was "merely collateral to the main ques-

tion," and therefore no notice to produce it was required.

It was a "writing pertinent to the issue," and was in the

possession of the other party, if it had any existence at all.

It was, therefore, within the express terms of the statute.

It was so important that the Court practically charged the

jury to find for the plaintiff is they believed Boone's evi-

dence of its contents, and if they did not believe him, to

find for defendant. The case was therefore decided upon

utterly illegal and inadmissible evidence, to which excep-

tion was properly reserved when the evidence was offered.

The omission to quote the answer, in our assignment of

the error to this Court, while technically a violation of the

rule, has misled no one; and its insertion would aid no

one, in considering the error complained of. The rules

are for the protection of the Court, and to enforce the

orderly and convenient dispatch of its business, not to

enable litigants to defeat justice. In the case cited by

counsel, American 'National Bank v. National Wall Paper

Co.y 77 Fed. 85, Judge Caldwell, while interpreting and

upholding the rule, nevertheless declared that he had ex-

amined and considered all the exceptions to evidence on

their merits, although they did not show that the questions
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complained of had been answered. This Court, "at its

option, may notice a plain error not assigned or specified."

(Subd. 4 of Rule 24). We respectfully urge that the

manifest errors in this record be considered, and that the

judgment be reversed.

Respectfully submitted,

GOODFELLOW & EELLS,

Coimsel for Appellant.








